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Abstract: This work, with a comparative way, tries to 
investigate multinational companies that as subjects, that is, 
individual and legal actors, are part of an economic, political, 
legal reality. In such companies the benefits of economic and 
technological growth are evolving. The work of companies at a 
transnational, national, international level, on the one hand, has 
been conditioned by the protection of fundamental rights and, on 
the other hand, by new crimes. The moralization of 
multinational companies suffer strong restrictions at a global 
level. There are many questions, given the cases that are 
configured. The identification of illicit conduct and the related 
effects due to the damages they cause allow us to speak of a 
process of structural metamorphosis of criminal law at national, 
European and international level. The relations between states in 


this sector are changing towards a global right of coexistence, 
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collaboration, territoriality on a concept that is now individual 
and increasingly open to collective interests related to the 
evolution of the punishment of corporate crimes at a 


transnational level. 


Keywords: transnational companies; criminal jurisdiction; 
extraterritorial jurisdiction; unpunished crimes; UN; OECD; 
cross-border companies; European Union law; international law; 
national criminal law; business crimes; forced labor; 
international governance; corporate crimes; theory of ubiquity; 
double jeopardy; international corruption; corporate crimes; 


active personality; Bribery Act; FCPA; DOJ. 


Introduction 

Transnational corporations, starting from the UN framework 
(Liakopoulos, 2018)!, were the protagonists of all the changes of 
the globalization era (Litvin, 2004). Corporations occupy about 


51% of the GDP of states? but sometimes even exceed that of 


1Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights, 2003, par. 19, “(...) the term “transnational 
enterprise” refers to an economic entity operating in more than one country or to a 
grouping (cluster) of economic entities operating in two or more countries, regardless 
of their legal form, their country of origin or the country in which they operate, and 
regardless of whether they are considered individually or collectively (...)”. 

2United Nations Economic and Social Council, Commission on Human Rights, 
SubCommission on Prevention of Discrimination and Protection of Minorities, The 
Realization of Economic, Social and Cultural Rights: The Question of Transnational 
Corporations, Working Document on the Impact of the Activities of Transnational 
Corporations on the Realization of Economic, Social and Cultural Rights. El Hadji 
Guissé, 10 June 1998, 7. 
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national economies within a context of global governance where 
the actors have become the controllers of a role of primacy. 
From a legal point of view it is evident that the activity of 
multinationals has had an economic power in absolute terms of 
large domestic companies beyond the old continent (Reich, 
2017)°. Multinational corporations through flexible domestic 
capital and labor systems allow authors to purchase new capital 
and conclude new collaborations (Forsythe, 2012). The legal 
systems regulates, moreover, the work of an environmental 
legislation with a sanctioning profile (Michalowski, Kramer, 
1987). 

Mobility factors do not always go hand in hand with corporate 
capital that is usually found within a control economy following 
national policy. However, this context changes at an 
international level sometimes (Boggs, 2001), as a classic badge 
of multinationals. In this way, global companies take on the 
label of footlosse capital (Ghai, 1999; Hirst, Thompson, 
Bromley, 2009; Bartley, 2018)*. This means that the removal of 


financial and commercial barriers for the digitalization of new 


3Reich affirms that: “(...) large American corporations have less economic power 
today than in the seventies; the large companies of the past, in addition to having 
equally considerable dimensions, dominated the national economic scene, often 
operating under a monopoly or oligopoly regime and governing prices and mass 
production (...)”. 

4Hirst affirms that: “(...) real global strategy (footloose stateless companies), and 
the much more numerous “multinational companies”, which remain in some way 
linked to a specific national economy, albeit with a supranational operational score 


(ae 
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technologies deserves further analysis. 

The contribution of a legal codification for capital resources 
allows a transformation of the wealth of an asset that 
automatically orients itself to a new wealth. The global market, 
commercial exchanges are now a phenomenon where the 
universal expansion of the productive organization, the branches 
and the subsidiaries of foreign law, the international joint 
ventures and, the global supply chains have an evolving hub?. 
The extension of corporate supply chains to a global level 
channels of economic activities of multinational corporations 
exceed 80% of international trade®. 

Supply chains represent an irreversible process towards the 
vulnerability of national economies. Specifically, states have 


stated that: 


5Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 
October 2019 on the protection of persons who report breaches of Union law, 


PE/78/2019/REV/1, OJ L 305, 26.11.2019, p. 17-56: https://eur- 


lex.europa.eu/legal-content/EN/TXT/?2uri=celex 
%3A32019L1937. UK Modern Slavery Act 2015: 


https://www.legislation.gov.uk/ukpga/2015/30/contents. the Loi francese n. 2017-399 
relative au devoir de vigilance des soci¢tés méres et des entre- prises donneuses: 
https://www. legifrance.gouv.fr/jorf/id/JORFTEXT000034290626/; The Netherlands: 
Wet Zorgplicht Kinderarbeid of 14 May 2019: 
https://www.kinderrechten.nl/nederland-gaat-kinderarbeid-tegen-met-nieuwe-wet/ 
#:~:text=0p%2014%20mei%202019%20nam,kinderen%20over%20de%20hele 
%20wereld. and of 16 July 2021 (Lieferkettengesetz-LkSG) which is entered into 
force on 1 January 2023: _ https://www.bmas.de/DE/Service/Gesetze-und- 
Gesetzesvorhaben/Gesetz-Unternehmerische-Sorgfaltspflichten-Lieferketten/gesetz- 
unternehmerische-sorgfaltspflichten-lieferketten.html#:~:text=Das 
%20Lieferkettensorgfaltspflichtengesetz%2C%20kurz%20Lieferkettengesetz%2C 
%20regelt,und%20der%20Schutz%20der%20Umwelt. 

6UNCTAD, World Investment Report, United Nations, New York/Genéve, 2013: 
https://unctad.org/topic/investment/world-investment-report 
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“(...) domestic supply chains are even less resilient than global ones (...)” 
(The Economist, 2021). 


Turning on a corporation that macroscopically places a fully 
totalitarian corporate law in criminal law (Zaffaroni, 2019) 
means the spread of corporate crime at a transnational level. 
This is an angle where economic globalization and cross-border 
crime are two points of the same coin, of the same reality 
(Delmas-Marty, Tiedemann, 1979; Braithwaite, 1984; Gobert, 
Punch, 2003). 

Multinationals offer opportunities for the commission of illicit 
acts to countries that evade justice for environmental damage, 
international corruption, transfer pricing, crimes that have to do 
with taxation, frauds against the Union budget, corporate and 
financial frauds, cartels and monopolies on an international 
scale, crime in the IT sector, sale of dangerous and low-quality 
products, etc. 

These are externalities of a negative nature for a business 
activity at a global level. As forms of forced labor, that is, 
economies of non-democratic regimes and as_ criminal 
phenomena, they increase the violation of human rights, 
representing a globalized system of capitalism that has no limits 
and goes beyond production, economic organizations, financial 
transactions and communications for criminal practices to make 
the recipients of the rules available to a sufficient remedy, 1.e. 


the “free” self-regulation (Coglianese, Mendelson, 2010), 
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reputational sanctions also of a national and European, 
international soft law nature from the UN and the OECD. 

These are strategies that follow the logic of profit within a 
domestic, supranational framework where the absence of a 
global enforcement of cross-border entrepreneurs maintains 
functions at a global level and the legitimate monopoly of force 
that seeks to regulate a market that grants spaces, to private 
operators to regulate the use of technologies, begins to make use 
of artificial intelligence. 

Repression, the moves of national states on the international 
chessboard of multinationals are under the pressure of the law of 
the Union where the responsibility of companies for the 
commission of crimes and punitive criminal sanctions have an 
enormous weight for companies. The debate is open for the 
societas delinquere non potest that also overwhelming a 
discourse between the civil and common law system (Pieth, 
Ivory, 2011; Vermeulen, De Bondt, Ryckman, 2012; OECD, 
2016; Hoppe and others, 2020). 

The spatial strategy of a radius that applies to domestic, 
European, international criminal law needs flexibility and a 
delocalized application that supports multilateral cooperation of 
judicial investigation. The administration of justice needs 
multinational and supranational companies where accountability 


cannot respect illicit externalities. Thus the effect, the exercise 
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of a jurisdiction without borders and constraints has to do with 
an unbound jurisdiciton that multiplies the jurisdictional claims 
of individual subjects that leads to a sort of governance that 
multiplies, from the jurisdictional point of view, the state 
subjects opening thus the way to a governance of international 
markets to a place that decentralizes the multilateral 
organizations. The capacity of a governance that is without 
territorial limits with an unequal and asymmetric way especially 
in the United States and in continental European countries are 
really able to implement, control, swift and monitor the 
extraterritorial scopes (Krisch, 2022)’. 

The expansion of a legal space that is no longer domestic but 
supranational is confronted with the powerful countries causing 
the effectiveness of enforcement against corporate crime, the 
protection of essential goods and the protection of the 
fundamental rights of economic operators to fall. 

Even in extraterritorial matters, the strengthening of the 
responsibility of transnational companies respects human rights 
violations, criminal offences that commit and contribute to 
activities that are outside the country of origin (De Schutter, 
2006). 

Thus, the road to double criminality is opened as a condition for 


the extraterritorial application of criminal law, which 


7“(...) unbound jurisdiction easily turns into a new form of oligarchical 
governance in the international order (...)”. 
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demonstrates the expansion of state jurisdiction that pursues 
different criteria that maximize the opportunities for the 
territorial application of criminal law. Forms of extraterritorial 
jurisdiction of a formal and original type are identified, 
expanding in this regard the notion of territoriality to the 
extreme. 

Another path is described in the process of extraterritorial 
territoriality (O Floinn, 2023; Ryngaert, 2023), as a kind of no 
limits territoriality, boundless (Krisch, 2022) where the problem 
of the principle of ne bis in idem in punitive cases of a 


transnational nature is addressed. 


Extraterritoriality and “immobilization” of multinational 
companies 

Business crimes committed in a global, cross-border territory 
offer an important contribution to the transnational society. 
Already the Human Rights Council of the UN through the 


Guiding Principles on Business and Human Rights stated that: 


“(...) establish a clear expectation that all companies located in their territory 
and/or under their jurisdiction respect human rights in all their activities 


(...)”. 


This is an objective that involves member states in a 
counteraction regarding cross-border violations of human rights 
by companies that are domiciled and subject to their jurisdiction. 


Corporate crimes are the classics of the illicit activity that 
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multinationals use to acquire foreign markets. The expansion of 
the spatial limits of domestic criminal laws are in a constant 
evolution of international policies towards the fight against 
international and cross-border corruption within the OECD. The 
protection of fair competition in an international arena captures 
various biases for the protection of human rights in affected 
populations (Peters, 2018). 

The OECD Convention of 1997 on Bribery of Foreign Public 
Officials in International Business Transactions already requires 
contracting states to repress foreign bribery (Jordan, 2011) based 
on territory that requires and extends domestic rules to prosecute 
citizens for crimes that are committed beyond the border. 

The United Nations Convention against Corruption of 2003 has 
imposed the principle of territoriality as a platform for state 
jurisdictions that also recommends various techniques of 
extraterritoriality that move to a corruption where the domestic 
issue is a transnational phenomenon that affects all states, 
societies and economies. The mechanisms of extraterritorial 
jurisdiction presses subjects with the substantive requirements 
for rigorous procedures effectively countering cross-border 
business crimes as domestic legal systems from all over the 
world are now more flexible. 

The basis of extraterritorial application for a criminal law has to 


do with personal jurisdiction, i.e. the principle of active and 
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passive personality of the offender and the victim as well as a 
protective jurisdiction, where states are allowed to assert 
jurisdiction over categories of crimes committed outside the 
state territory such as an impact that threatens the sovereignty, 
security and integrity of a government function (Ryngaert, 
2015)® according to the principle of self-defense and to national 
defense (Cameron, 1994; Boister, 2018). Thus we arrive at a 
universal jurisdiction, where the judicial authorities for a 
country that unconditionally prosecutes the serious crimes that 
are committed, make use of the principle of universality 
(Reydams, 2004). 

Applying the supranational territoriality of domestic criminal 
norms to corporate crimes does not mean a global scheme that 
varies as a principle of active personality for the personal status 
of the offender. The expansive tendencies of legal spatiality 
respond to a level of state order where the personal criteria of 
emergence are blurred and generate justifying foundations for 
domestic rules, as the basis of an active personality, where the 
formal setting for legal persons of registration is followed, 


evolving thus in a dynamic-functional and effective way the 


8Council of Europe, European Committee on Crime Problems, Extraterritorial 
Criminal Jurisdiction, Strasbourg, 1990 which is declared that: “(...) a) principle of 
the nationality of the offender (or of active personality); b) principle of the flag; c) 
principle of the nationality of the victim (or of passive personality); d) principle of 
protection; d) principle of “representation” (which implies an exercise of jurisdiction 
concerted between states); f) principle of universality; g) further forms of 
extraterritorial jurisdiction (...)”. 
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organization of the entity. 

The canon of the active personality of genetic traits and the 
criterion of personal connection reduce commercial and 
economic activity in a lawful way to entities and within the 
borders that are domestic to a state that asserts its jurisdiction of 
an offense committed abroad. In this way, the extraterritoriality 
of criminal law is avoided. 

The principle of the active personality presents itself as rooting 
jurisdiction in the sense that requires the principle of protection 
of the territorial principle referred not to the crime but to the 
presence in loco of the responsible person. 

The overvaluation of an economic interest in the context of 
claiming jurisdiction is reaffirmed. In this way, the models of 
application of the principle of active personality are also 
identified. The legal systems are a common factor for the 
combined parties and the expansionism of domestic legislation. 
Thus, the possibility of applying domestic laws for the society of 
crimes committed abroad is a question that absorbs the rules 


where corporations and their members are responsible’. 


(Follows): The basic criterion of active nationality 
Active nationality, as a principle of application of the right to 


space, shows the power for foreigners to the lex loci (Brierly, 


9Law Commission: Corporate Criminal Liability: An Options Paper, 10 June 
2022: https://lawcom.gov.uk/project/corporate-criminal-liability/ 
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1928). The criterion of nationality in supranational criminal law 
does not concern the conduct of citizens of a state abroad and 
does not cause prejudices relating to peace and order within a 
territory where they are not disturbed by extraterritorial facts 
(Stimson, 1936). 

In particular, cybercrime in the sectors of crime is oriented to 
cases of jurisdiction where their assertion ends with the priority 
of sovereign states that come from the offender and are not 
damaged by the crime (Brenner, 2006). 

The direction of international law towards the battle of corporate 
crime in the organized sector extends the criterion to entities, 
commercial companies and to the corporate nationalities of a 
state jurisdiction with active personality. Promoting the 
extraterritorial application of law, as a principle of nationality, 
through the technical guidance of the United Nations 
Convention against Corruption (UNCAC), means placing the 
jurisdiction of the active personality, as a tool that effectively 
combats corruption policies, where the offender/suspect is an 
individual of a company (Hopper and others, 2020; Bachett, 
Hong, Marshall, 2023)!°. 

The Technical Guide to the United Nations Convention against 
Corruption emphasizes the approach that promotes standards of 


behavior that are homogeneous and where the legal person: 


10UNODC-UNICRI, Technical Guide to the United Nations Convention against 
Corruption, New York, 2009, 135ss. 
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“(...) can be considered national if it has been established under national law 
or if the company resides in the territory of the state (...) the nationality of 
natural persons alone can encounter serious legal gaps, since in the most 
significant cases of corporate liability the investigating authorities may not be 
able to identify the individual instigator or perpetrator (...) the principle of 
liability of the legal person, as an autonomous entity, implies the application 
of the sanction to it regardless of the nationality of the guilty individual (...)” 
(Blakesley, 1999). 


The companies of collective entities within the logic of the 
application of the principle of nationality roots the duty of state 
entity that puts global economic networks to contribute to the 
leveling of the playing field in the lawfulness of economic 
operations that are carried out abroad by multinationals of 
origin. 

For this reason, jurisdiction is compared to the corporate 
enterprise for crimes that are committed in a supranational 
manner that depend on the national territory. In such a way, the 
incorporation of the entity is equated to the place of the 
registered office or statutory seat where in an abstract manner 
and within certain limits it is transferred from one state to 
another (Hoppe and others, 2020). 

These are positions that we see in various countries, including 
Eastern ones, such as the Czech Republic!', where the same law 
effectively extends crimes committed abroad to the space of the 


rules that have the criminal liability of the company to those 


11See paragraph 3 of Act No. 418/2011 on “Criminal Liability of Legal Persons 
and Proceedings against Them”, which states that this regulation also applies to 
crimes committed abroad “by a legal person with its registered office (sidlo) in the 
Czech Republic (...)”. 
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who have their legal headquarters in the state. 

From the common law system, we consider the Foreign Corrupt 
Practices Act of 1977 (FCPA) from the United States. In this act 
the principle of nationality is referred to American citizens and 
entities'*. Federal jurisdiction supports illegal payments to 
officials who are foreigners based on the Alternative 
Jurisdiction: United States Code, title 15, ch. 2B, § 78dd-2(i)) 
(Bachett, Hong, Marshall, 2023). 

Modifying the FCPA against the fight against corruption of 
foreign public officials from international economic operations 
is an example that followed the Bribery Act 2010 of the United 
Kingdom, which pursued: 


“(...) the offense of bribing another person; offenses relating to being bribed; 
bribery of foreign public officials even in the absence of any typical action or 
omission in the United Kingdom, provided that the following two conditions 
are met: (a) that the conduct committed across the border would be criminally 
relevant if committed in the United Kingdom; (b) that the perpetrator has a 
close connection with the United Kingdom (sec. 12(2) (3)), (...) the “close 
connection” includes British citizens and other British nationals, individuals 
ordinarily resident in the United Kingdom, bodies incorporated under the law 
of any part of the United Kingdom and Scottish partnerships (Sullivan, 2011) 
(...) this provision is nothing more than an extended version of the classic 
nationality requirement (...)”!. 


(Follows): The criterion of actual residence. A principal 
office of the supranational company 


12“(...) “United States person” means a national of the United States (...) or any 
corporation, partnership, association, joint-stock company, business _ trust, 
unincorporated organization, or sole proprietorship organized under the laws of the 
United States or any state, territory, possession, or commonwealth of the United 
States, or any political subdivision thereof (...)”. 

13See sec. 7 del Bribery Act. 
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The parameter of actual residence, that is, permanent residence 
in the company of the territory of the state, considers the 
extensive evolution to a principle of active personality that has 
to do with nationality (Crawford, 2012; Bourguignon, 2021). 
Legal persons and national legislations follow the criterion of 
exercising the extraterritoriality of jurisdiction as also happens 
in the case of the American FCPA but with various differences 
that are not marginal. 

The evasions of responsibility substantially intend the 
administrative activities, the management of the organization of 
the entity that does not coincide with the registered office. The 
concept of the (real) head office, headquarters, has as its 
objective the notion of principal place of business where 
according to American law and its own jurisprudence!* it is 
referred to the top managers who have the direction and 
coordinate the corporate activities thus considering the nerve 
center of the organization'>. They are not to be confused with 
offices, the premises which hold the board meetings which are 
held for the administrators. 


Cross-border crimes are committed to liability that is not limited 


14US Supreme Court, Hertz Corp. v. Amico, 559 US 77, 130 S. Ct. 1181 (2010): 
https://supreme.justia.com/cases/federal/us/559/77/ 

15(15 U.S.C. § 78dd-2(h)(1)): “(...) (A) any individual who is a citizen, national, 
or resident of the United States; and (B) any corporation, partnership, association, 
joint-stock company, business trust, unincorporated organization, or (...) which has its 
principal place of business in the United States, or which is organized under the laws 
of a state of the United States or a territory, possession, or commonwealth of the 
United States (...)” 
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to the element of the principal seat but to the cases, the 
conditions, where the extraterritoriality of the domestic law is 
bound towards the crime, thus, establishing the conditions of a 
procedural nature. 

Domestic jurisdiction is connected with crimes abroad, 
remembering that they also include the principles of active and 
passive personality, the quality of the citizen and, the principle 
of defense of the crime committed to the crime of essential 
interest such as the realization to the detriment of the state. 

The principle of universal tendency refers to the application of 
domestic law that establishes the crimes that are committed 
abroad and to the detriment of a foreign state where the 
conditions that activate the jurisdiction of a domestic nature are 
established. 

Extraterritorial jurisdiction goes beyond the common crime that 
is committed by the citizen abroad and that requires 
imprisonment of not less than three years and the perpetrator to 
be in the territory of the state. The punished crimes and those 
committed at supranational level are margins of application of 
the national law that is not restricted, necessary for the presence 
of the territory of the state of the guilty party, where the crime is 
punishable and the prison sentence committed to the detriment 
of the European Union, of a foreign state and/or of a foreigner is 


foreseen. The extradition of the guilty party is not granted. 
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The authority of the locus commissi delicti is a reality that has to 
do with the clause resolving the conflict of jurisdiction that is 
based on transnational lis pendens, where ne bis in idem is 
relevant with the exercise of jurisdiction and the adoption of a 
final decision to activate a proceeding made abroad. Thus, the 
temporal space has to do with the criterion of nationality and is 
connected to the place of the legal person that has been 
established. The main office has to do with the management 
activity of the entity and the individual requirement with the 
guilt of the territory of the state, as a condition of extraterritorial 
jurisdiction in its declinations. 

The multi-person entity, unlike the physical author, has to do 
with the idea of presence that it acquires with a decisional, 
organizational way. The connecting criterion is in tune with the 
constitutive of the offence that punishes the entity, which 
depends on the commission of cross-border crimes, as a limiting 
rule of extraterritorial jurisdiction for the offence. Thus, the 
criminal law rule, as a transnational punishment, resorts to an 
element of foreignness, especially spatial, given that the crime 


was committed abroad. 


(Follows): Financial instruments to a domestic market 
For a corporate crime, which has been committed in an 


extraterritorial territory, the application of the national law takes 
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place at the issuance of securities of the domestic financial 
market in the headquarters or principal locus of the activity of 
the entity. The mechanism is based and inspired by the United 
States that have expanded the repressive spatiality of 
international corruption'®. 

The relevant provisions of the FCPA in the United States apply 
to domestic companies and to any issuer that has included 
foreign corporations that are registered under section 12 of the 
Securities Exchange Act of 1934 by submitting to the SEC 
reports that are periodic under section 15(b) of the Act (15 
U.S.C. § 78dd-1(a)). 

The extension of jurisdiction for foreign issuers is forced and 
requires the protection of domestic interests considering the 
illicit acts committed by collective subjects according to the 
rules of the FCPA to a domestic financial market, where the 
relative discipline finds its foundation in a conception, and the 
principle of protection is presented as the basic foundation of 
extraterritorial jurisdiction. 

The connecting factor and the American legislator need to 
connect the use of the means, of the instrument of interstate 
commerce to a payment of a corrupt nature relating to the 
foreign official (15 U.S.C. § 78dd-1(a))!”. 


The law defines interstate commerce as exchange, trade, 


16FCPA, 15 U.S.C. § 78m. 
17FCPA, 15 U.S.C. § 78dd-1(g). 
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transportation, and/or communication between states and 
between foreign countries and a state or states of any place 
outside the state under 15 U.S.C. §§ 78dd-2(h)(5), 78dd-3(f)(5). 
By interstate use, we mean: 


“(...) (A) a telephone or other means of interstate communication, or (B) any 
other interstate instrument!® (...) the requirement for some territorial nexus 
between fact and jurisdiction is only very tenuous and almost evanescent (...) 
published guidelines and enforcement practices espouse a very broad 
conception of “interstate commerce,” so that even a bribery scheme carried 
out largely abroad could become entangled in the federal jurisdictional net. In 
particular, as illustrated in the FCPA Guidance jointly published by the DOJ 
and the SEC, to trigger U.S. jurisdiction, a telephone call or the sending of an 
email, a text message, or a fax to, from or through the United States is 
sufficient (...) as is the sending of a wire transfer to or from a U.S. banking 
system, or travel across state lines or internationally to or from the United 
States (...)” (Puschke, 2010; Koehler, 2014; Diamant, Sullivan, Smith, 
2019)!°. 


(Follows): Carrying on a business 

The extraterritorial application of the criminal law against 
economic entities is based on a personal level and the bribery act 
as an organic law is in conflict with corruption phenomena that 
have extended the jurisdictional scope of the British law in this 
sector (Cropp, 12011; Wells, 2011; Dickson, 2014; Arnell, 
Evans, 2015). 


The extension of the space of a crime of commercial 


18See the Money Laundering Control Act, 18 USC § 1956(b)(2). 

19The Criminal Division of the U.S. Department of Justice and the Enforcement 
Division of the U.S. Securities and Exchange Commission, A Resource Guide to the 
U.S. Foreign Corrupt Practices Act, Second Edition, July 2020, 10. United States v. 
JGC Corp., No 11-cr-260 (S.D. Tex. 6 Apr. 2011): 
https://www. justice. gov/criminal/criminal-fraud/case/united-states-v-jgc-corporation- 
docket-no-11-cr-260. SEC v. Straub, 921 F. Supp. 2d 244 (S.D.N.Y. 2013): 
https://casetext.com/case/sec-exch-commn-y-straub 
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organisations consists in the prevention of acts of corruption that 
are committed by associated persons and benefits the 


organisation (sec.7)*°. The concept of corporate offence is used: 


“(...) irrespective of whether the acts or omissions constituting the offence 
occur in the United Kingdom or elsewhere (sec. 12(5)) (...) it is sufficient 
that a body corporate (or a partnership), “wherever constituted carries on a 
business, or part of a business, in any part of the United Kingdom: sec. 7(5) 
(b)(d) (...)”. 

The meaning of carrying on a business in the United Kingdom is 


not specified where the minimum operational precision provided 
in a restrictive manner by the guidance of the UK Ministry of 
Justice was not binding on prosecutors and judges. 

This is an approach which emphasizes that: 


“(...) organisations which do not have a demonstrable commercial presence in 
the UK are outside the scope (...) the government does not expect, for 
example, that the mere fact that a company's shares have been admitted to the 
Official List of the UK Listing Authority and therefore to trading on the 
London Stock Exchange, is sufficient to characterize a company as carrying 
on a trade or part of a trade in the UK (...) having a subsidiary in the UK does 
not, in itself, mean that the parent company carries on a trade in the UK, as a 
subsidiary may act independently of its parent company or other companies 
in the group (...)”!. 

The failure to prevent fraud is linked to the corporate crime that 


begins with financial and economic crimes. Only in the case of 
tax evasion has it been shown that the crimes of tax evasion 
facilitation offences, domestic or foreign, which are provided for 
by the Criminal Finances Act 2017 (section 44 and 45) (Laird, 


2017) introduce a corporate offence for failure to prevent fraud, 


20 See also section 8(3). 
21UK Ministry of Justice, The Bribery Act 2010. Guidance, 2011, 9 (§§ 15-16), 
15 (§ 36). 
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false accounting or money laundering”. 

The Joint Committee on Human Rights of the English 
Parliament has hypothesized the extension of this ascriptive 
paradigm even to human rights violations, through the 
introduction of a new criminal offence of failure to prevent 
human rights abuses by companies (Nieto Martin, 2020). 

The trends of criminal jurisdiction in British law are directed 
towards the American FCPA. However, the trends of countries 
at international level raise motivations and justifications that are 
not so easy to interpret”*. 

The aggressive models of extraterritorial jurisdiction in 
European systems show the relative dynamism of state anti- 
corruption measures that follow a progressive alignment 


(Brewster, 2017) with foreign competition (Parrish, 2012)*°. 


22Economic Crime and Corporate Transparency Bill 2022: 
https://bills.parliament.uk/bills/3339 

23House of Lords, House of Commons, Joint Committee on Human Rights, 
Human Rights and Business 2017: Promoting responsibility and ensuring 
accountability. Sixth Report of Session 2016-17, 5 March 2017, pubblished on 29 
March 2017, § 193, 69. Nieto Martin affirms that: “(...) the new criminal figure 
should not be exclusively linked to the commission of malicious or negligent conduct 
by third parties, and may also concern violations of human rights unrelated to a 
specific criminal offence, which the company is in any case required to prevent. A 
possible legal liability, even of legal persons, in the form of failure to prevent human 
rights abuses is also envisaged in the draft Treaty on Business and Human Rights (see, 
now, the 3rd version of 17 August 2021, art. 8, para. 6 and 7), without specifying its 
nature (civil, administrative or criminal). 


24ASee the report of the Australian Law Reform Commission, Corporate Criminal 
Responsibility (ALRC Report 136), April 2020, 447: 


https://www.alrc.gov.au/publication/corporate-criminal- 


responsibility/ 
250ECD, (2020). Resolving Foreign Bribery Cases with Non-Trial Resolution. 


Paris. 
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Legal circulation provides extraterritoriality with an anti- 
corruption law. The numerous actions of the United States and 
particularly the FCPA against multinationals, for example in 
France, are now pure cases of international corruption. 

The French authorities are addressed in the OECD Working 
Group on Bribery to anti-corruption monitoring under the name 
GRECO but with little success in the fight against international 
corruption. They even went to the French parliament to approve 
the Loi Sapin II in December of 2016. 

The codification of the law has been approved by the 
extraterritoriality relationship in American legislation in the 
form of a legal imperium (Berger, Lellouche, 2016). 

Already in art. 21 we read: 


“(...) the French extraterritorial jurisdiction in matters of corruption (...) 
eliminates the traditional procedural constraints on the prosecution of 
extraterritorial crimes by virtue of the principle of active personality, 
including double criminality and the need for a complaint (plainte) filed by 
the victim or his heirs or an official report from the authority of the place 
where the crime was committed (D’Ambrosio, 2019)?°, the reform has 
established that French criminal law applies “en toutes circonstances” to 
corruption and influence peddling aimed at extra-domestic public agents 
(...)?7 even if entirely committed abroad by a French person or by a person 
habitually residing in France or carrying out his economic activity, in whole 
or in part, on French territory (...)”?8. 


The influence of the UK Bribery Act 2010 extends the exercise 


of extraterritorial jurisdiction in the matter of corruption as a 


26See for example artt. 435-6-2 and 435-11-2; art. 113-8 (plainte of the victim or 
official report from the authority of the locus commissi delicti). 

27Artt. from 435-1 to 435-4 and from 435-7 to 435-10 of the french criminal 
code. 

28Artt. 435-6-2 and 435-11-2 of the french criminal code. 
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novella, where the British law within the system of the 
American FCPA is divided and oriented towards two directions. 
On the one hand we have the section 7 of the bribery Act, where 
it puts in the typical line the crime of a failure to prevent 
corruption and is realizable with the relevant commercial 
organisations. On the other hand we have the application of a 
rich range of laws for the active and passive corruption of the 
traffic of influences of transnational scope that is connected with 
natural and legal persons. 

Thus, the criterion of the business in the UK appears to be 
restricted to a notion where the activités économiques and the 
activités commerciales are not limited. 


According to a circular from France of 2 June 2020: 


“(...) the notion of a person who exercises, in whole or in part, his economic 
activity in French territory extends at least to foreign legal persons who have 
a subsidiary, branches, commercial offices or other premises (établissements) 
in France, even if they do not have an autonomous legal personality (...)”°. 


A territory without limits 

An extraterritorial territory, stricto sensu of the criminal law 

puts the connecting criteria that are the basis of international law 

and especially of the business activity and/or on the activité 

économique in france that has invoked jurisdiction on facts that 

are committed abroad and have a fairly modest judicial impact. 
29Ministére de la Justice, Circulaire du 2 juin 2020 de politique pénale en mati¢re 


de lutte contre la corruption internationale, Paris, 2020, 9: 
https://www. legifrance.gouv.fr/circulaire/id/44989 
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The temptations that draw up the practical results of individual 
criminal liability (Liakopoulos, 2018) and that of an entity is a 
dynamic that reveals the exponential modus of the concept of 
territoriality of a jurisdictional nationality where it is now 
boundless, unlimited and without external barriers. 

Especially in civil law countries, the expansion of jurisdiction is 
now a reality. However, in times of economic globalization, it is 
contrasted with transnational corporate crimes. So we must 
question the principles, such as the logic of the territoriality 
criterion that allows the prosecution of citizens and foreign 
entities, where the criminally relevant facts are committed in a 
national territory and all legal systems are at the level of an 
international arena (Langer, 2011). 

French law responds to the crimes committed. The anti- 
corruption rules of the FCPA are applicable in foreign 
companies directly or through an agent involving any act in 
support of payment that has to do with corruption where it is 


stated that: 


“(...) in the territory of the United States (...) and in this case it is not 
required that the person be an issuer nor the use of an instrument of interstate 
commerce (15 U.S.C. § 78dd-3) (...)”. 

In Argentina, through Law No. 27401/2017, we have the 


introduction of criminal liability of private legal entities. In this 
case, its share capital is domestic, foreign and state property is 


private. It is based on an idea inspired by section No. 12(1) of 
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the UK Bribery Act 2010 where any person can be prosecuted 
regardless of his nationality according to the principle of 
nationality. In this regard, the act of corruption is provided for 
by section 1, 2 and 6 at least that is within the territory of the 
United Kingdom (Moiseienko, 2016). 

This is a state trend that follows foreign companies that involve 
crimes committed in their territory competing and claim thus 
their respective jurisdictions. The foreign collective entity poses 
some peculiar problems related to the fact of crime. That is, the 
entity is located at a distance of the locus commissi delicti. 

There are criticisms for territoriality since the responsibility of 
collective persons confronts a deficit that is connected with the 
crime that makes the distortions related to international 
competition. The faults of the entity that are located abroad and 
the principles of assimilation that present functional 
homogeneity for organizational precautions require the rules of 
domestic legislation and the standards of the societies that are 
recognized at an international level, to be in conformity with the 
ISO standards, as an effort of adaptation for the parameters that 
are sized. 

What we need to consider is the concept of expansion of 
territoriality to a level of extraterritoriality as a principle of 
jurisdiction of a traditional nature where the crime is committed 


and questions arise regarding territorial connections that are 
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decisive for the legal situation of the states that have their own 
ties. 

The principle of territoriality sets as a perimeter the locus 
commissi delicti within the theory of ubiquity (Gilbert, 1993; 
Ryngaert, 2009; Ryngaert, 2015)*° where the power of the state 
that claims its jurisdiction of constituent elements, such as a 
typical conduct of the event in its own territory, occurs. 

In this regard, the scope of territorial jurisdiction sets the classic 
horizons of the theory of ubiquity, as a starting point of 
territoriality, where crimes committed in its own territory are 
considered and the structural requirements relevant to the 
application practices in many European and non-European legal 
systems are verified in part. 

The peripheral, international instruments in the field of 
corruption relating to public officials*!, according to Directive 
2017/1371 of 5 July 2017 on the fight against fraud affecting the 
financial interests of the Union by means of criminal law (art. 
11), are in reality instruments that refer to crimes that are 
committed in part or in all of the territory. 


The omission abroad as an event that occurs makes available the 


30Ryngaert affirms that: “(...) the theory of ubiquity, in matters of territoriality, is 
also called “constituent elements approach (...)”. 

31“(...) Each Party shall take the necessary measures to establish its jurisdiction 
over the bribery of a foreign public official when the offence is committed in whole or 
in part on its territory (...)”. Comment 25 to the Convention states that the territorial 
basis for jurisdiction should be interpreted broadly, so that an extensive physical 
connection to the bribery act is not required (...)”. 
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practical effects of an interpretation that requires to qualify a 
crime, as a territory of a significant nature of the relative 
conduct that occurs as a requirement that finds application to the 
criterion of territoriality even if the preparatory act and the 
relative conduct is understood to be any act of the criminal 
process. 

The suitability and unequivocality requires the person's 
participation in his own territory. Thus, anti-corruption traces 
the locus commissi of the corporate crime as a point that 
identifies the territory where the individual subject partially 
commits the crime and in the place where the management and 
organisation centre of the company is revealed. 

Thus, the territory is freed from the matter of the criminal 
liability of the entity for the facts of international corruption 
where it defines the criminal society in its own country and the 
judge should take into consideration the legitimacy, the mere 
conspiracy of the commission of the crime abroad with 
sufficient manner, thus affirming the territorial jurisdiction 
where it requires the material acts of a criminal plan. 

In the French system, for example, the questions of jurisdiction 
are linked to the theory of ubiquity where the principle of 
territoriality considers as committed the domestic territory of the 
constituent elements, that is of the faits constitutifs”: art. 113-2, 


paragraph 2 of the French criminal code where the action, event 
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occurs according to and within the borders of the state. 

This position of the French Cour de Cassation for international 
corruption is also based on some lines where the territoriality 
criterion: 


“(...) is considered satisfied, for example, when the corrupt sums are 
transferred to France or the signing of contracts authorising payments to 
bribe foreign public officials has been decided during a meeting of the 
administrative body of the company held in Paris*? (...) to affirm French 
jurisdiction - that the acts, even if committed entirely across the border, are 
indivisible from those partially committed in France, so that the existence of 
one would not be comprehensible without the existence of the other (...)’>*. 


These are positions and rules that also find their basis in the 
United States, where the long tradition tends to the principle of 
territoriality in the fields of matter (Hirst, 2003; Farmer, 2013)*° 
and which thus profiles the application of the territory of the 
FCPA and the acting of the 15 U.S.C. § 78dd-3. The domestic 


territory considers as criminally prosecutable the foreign 


32Ascensio affirms that: “(...) In addition, French territorial jurisdiction applies 
on a subsidiary basis when a person in France participates in an offence (crime or 
délit) committed in another country (complicité), but under two conditions (art. 113-5 
criminal code): double criminality and a final decision by a foreign court establishing 
the offence (following the Loi Sapin II, the second condition is no longer essential for 
offences of corruption or influence peddling involving foreign public officials and 
committed abroad) (...)”. 

33Cour de cassation, Chambre criminelle, 31 October 2012, n. 12-84.220: 
https://www. legifrance.gouv.fr/juri/id/JURITEXT000026572595 and of 1 April 2020, 
n. 19-83.969, case TSKJ (Nigeria): 
https://www. legifrance.gouv.fr/juri/id/JURITEXT000041810479? 
tab_selection=juri&query=%7B(%40ALL%5Bt%22*%22%5D) 
%7D&juridictionJudiciaire=Court+de+cassationg&numA ffaire=19- 
83.969&isAdvancedResult=true&sortValue=DATE_ DESC&pageSize=10&typeRech 
erche=date&init=true&page=1 

34Case Arms Materials (Cameroon and Mali) (2012), cited in OECD, Working 
Group on Bribery, Implementing the OECD Anti-Bribery Convention, Phase 4 
Report, France, 9 December 2019, 79. 

35In the area of common law see the section 2(1) of the Criminal Justice Act 
1993. 
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company and not the issuer that has participated with its 
managers, employees or agents in a meeting of the United States 
to promote a corrupt scheme abroad without resorting to 
instruments of interstate commerce”. 

This is a practice that applies the cases of an intervention where 
the judge reduces the exhortative role that respects the 
agreements stipulated by the corporate defendant with the 
prosecutor as a last resort of the principle of territoriality. 
According to original forms of extraterritorial jurisdiction it 
considers the economic policies of protection as ideals based on 
the fair composition of international markets. The United States 
in recent years have put active the enforcement of the rules that 
are in contrast with cross-border corruption?” and above all of 
foreign companies. 

Since 2006, the US Department of Justice has established 
deferred prosecution agreements (DPAs) or non-prosecution 
agreements (NPAs) for violations of the FCPA, as agreements 


that suspend the exercise of the criminal action for a period that 


36See the 15 U.S.C. § 78dd-3, op. cit., Criminal Information, United States v. 
Societé Générale S.A. No. 18-cr-253  (E.D.N.Y. May 18, 2018): 
https://www. justice. gov/criminal/criminal-fraud/fepa/cases/societe-generale-sa; 
Superseding Indictment, U.S. vs. Nervis G. Villalobos-Cardenas, et al., No. 17-cr-514 
(S.D. Tex. Apr. 24, 2019): 
https://www. justice. gov/criminal/criminal-fraud/fepa/cases/nervis-gerardo-villalobos- 
cardenas. Criminal Information, United States v. Steven Hunter, No 18-cr-415 (S.D. 
Tex. Sept. 17, 2018): https://www.justice.gov/criminal/fraud/fcpa/cases/steven-hugh- 
hunter 

37Transparency International, Exporting Corruption. Progress Report 2022: 
Assessing Enforcement of the OECD Anti-Bribery Convention, 2022, 10, 87: 
https://www.transparency.org/en/publications/exporting-corruption-2022 
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observes not to proceed against a company that involves 
multinationals abroad. 

The FCPA is a new international business tax for companies that 
are not American (Leibold, 2015). The US companies with 
competitive manner on international markets induce the states to 
form national laws to speculatively extend the relative limits of 
application. The states show a tendency towards territorial 
jurisdiction where the classic horizons of the theory of ubiquity 
become a notion of the categories that expand the limits of the 
restrictions. 

The link between the territory of the state and the crime sets in 
order and aggressively pursues the conducts that are carried out 
abroad. The principle of territoriality is a factor that connects 
and that effectively ensures the state of reference. 

The extensive effects set the fictio iuris where the crime 
commits the significant share to a domestic territory and the 
extraterritorial jurisdiction with applicative outcomes of the law 
have a benefit for the authority that proceeds with substantial 
way the conditions that are flexible and that cover the global 


jurisdiction understood in a narrow way. 


What are the connection criteria with jurisdictions? 
The legislation has given state jurisdiction and, as the FCOA 


noted, a ratio essendi of a broad and elusive parameter where the 
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conception was vague, extensive of the principle of state 


protection: 


“(...) presumption according to which the behavior of a person who carries 
out an “economic activity” on the territory of a state is potentially capable of 
affecting the essential economic interests of the latter, even when it is a 
foreign person and the conduct is carried out abroad, also taking into account 
the possible impact on international relations between the countries involved 
(...)” (Bourguignon, 2021)°8. 

Commercial and economic activities, even those of a marginal 


nature and type, lose credibility and reduce mere fictio to an 
impact on economic interests where they are essential for the 
state that proceeds (Bourguignon, 2021)°°. 

The jurisdictional regime is so flexible and finds its explanation 
in a combination of principles of protection and territoriality that 
potentially considers the conduct of extraterritoriality of the 
state where the subject at least partly finds its activity. 

Following the French path that prosecutes corruption crimes 
committed by a foreigner abroad, it relies on section 7 of the 
British bribery act that allows commercial organizations and the 
management center that is located outside the United Kingdom 


to be punished for failure to prevent corruption. Thus, the 


38Bourguignon affirms that: “(...) from a legal point of view, [the Loi Sapin IT] 
calls into question the existing categories of criminal jurisdiction in international law 
and reopens the debate on the fundamental principles applicable to extraterritorial 
jurisdiction (...)”. 

39Bourguignon affirms that: “(...) to amend the French provision under 
examination, replacing the expression “economic activities” with “commercial 
activities” and adding the word “significant” (substantial) to characterise the 
(commercial) activity in the country” (...) Such a correction, however, would not 
change the essential terms of the question, concerning the legitimacy of such a 
mechanism of rooting of jurisdiction (...)”. 
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principle of territoriality evokes the different meaning from the 
traditional path where the reserves of the extreme capacity of the 
extraterritorial jurisdiction model leaves other countries and at a 
global level to remain behind in a frenetic hunt for jurisdiction. 

That is why, the reflection of the international community has to 
do with the principle of predictability, of legal certainty and not 
in an unreasonable way to the proliferation of state entities that 


are abstractly legitimized to proceed for the same facts. 


Double criminality for a company 

The issue of individual and/or company liability remains open. 
Double criminality is not uncommonly an extraterritorial 
jurisdiction that invokes the light of the nationality of the 
individual who is active in the crime. 

The commentaries of the convention for the fight against 
international corruption of 1997 in par. 26 report: 


“(...) be satisfied if the conduct is unlawful in the place where it was 
committed, even if on the basis of a different criminal law (...)”. 


Along the same lines, we also recall from other European legal 


systems art. 5 of the Dutch penal code where it states: 


“(...) the criminal code of the Netherlands applies to any Dutch citizen who 
commits outside the territory of the Netherlands: (...) 2°. An offence 
considered serious under Dutch criminal law and punishable by the law of the 
country in which it was committed (...)” (Van den Wyngaert, 1996; Boister, 
2018)*°. 


40Asean Explorer (Supreme Court of the Netherlands, case n. HR 00555/01, LJN: 
AD9557, 21 May 2002): https://uitspraken.rechtspraak.nl/details? 
id=ECLI:NL:PHR:2002:AD9557 
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Furthermore, the French penal code refers to art. 113-6: 


“(...) crimes committed by French citizens or legal persons outside the 
national territory (...) while the double criminality for crimes classified as 
délits (Ascensio, 2010) (...) the possibility of prosecuting the corruption of 
foreign public officials even in countries where it is not foreseen as a crime 
(...)”. 

We did not see the case of section 35(2) of the South Africa 


Prevention and Combatting of Corrupt Activities Act n. 12 of 
2004 which was against double criminality along the same lines. 
Criminal liability for natural persons is strong and of an 
axiological nature where in favor of double criminality, 
compliance with the principles calculates the consequences of a 
conduct accessible to the knowledge of incriminating and to 
related norms for penalties, as a guarantee of the principle of 
legality and guilt. 

In this regard, criminal law motivates the exclusion of criminal 
liability for acts committed abroad. It is also relevant in the state 
of nationality but also lawful for the lex loci. Thus the active 
subject invokes the relative ignorance that was inevitable for 
criminal law. 

In such a way, the relationship was not linked to the legal 
system of origin when the criminal conduct is independent of 
the presence of the territory of the state. Double criminality 
weighs on the quia prohibite of artificial crimes and crimes 
characterized by an intrinsic disvalue. 


Criminal law rules follow the path of double criminality as a 
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different basis to countries for example that sell dangerous 
products that are not prohibited (Delmas-Marty, 2007). 

Bilateral punishability thus avoids situations of impunity of 
companies for multinationals for serious crimes that are harmful 
to human rights (Fauchald, Stigen, 2009). Regulatory gaps put at 
risk immunizations that have an unreasonable basis to liability. 
The fear concerns the impossibility of accessing the criminal 
norms that justify corporate actors. Thus, companies operate on 
international markets and especially in large multinationals, 
where the ability to acquire regulatory standards respects double 
criminality and that also faces a maturation process that is 
precise, consistent with every issue that occurs at the 
constitutional level where the reserve of law extends to any 


punitive sanction. 


(Follows): Violation of ne bis in idem at the transnational 
level 

The spatial limits of national laws, as an option that justifies and 
avoids the impunity of companies in the governments of 
emerging and developing countries, are part of a framework 
where international rules are dedicated to the conflictuality of 
application claims and hierarchies that are legally known to 
domestic jurisdictions that claim their legitimacy according to 


the guarantees. 
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The criteria of territoriality and extraterritoriality risk infringing 
the fundamental rights of entities and individuals that are 
operable on their own behalf. A continuous accumulation of 
criminal proceedings over time and as a result of many 
convictions and with different systems put the double jeopardy 
in the certainty of law and proportionality of the penalty where 
the multinational enterprise is a principle that defines the 
potential jurisdiction of a jurisdictional conflict (Kobrin, 2010). 
The continuous proceedings have involved domestic courts and 
especially legal persons to a legal protection where punitive 
proceedings escape the double sanction of idem on various 
jurisdictions. For this reason, the transnational dimension of the 
double jeopardy appears to have application bases with various 
difficulties and uncertainties (Lelieur, 2013). 

Starting from the European context, the transnationality of the 
ubi consistam is a political phenomenon that regulates the 
theoretical model of the crime for natural persons and 
corporations themselves where they risk convictions for the 
facts. Art. 50 CFREU which has accepted the principle of the ne 
bis in idem (O Floinn, 2017; Vetzo, 2018; Mirandola, Lasagni, 
2019; Davio, Gambardella, 2022)*! tries to satisfy and invoke 


410 Floinn, affirms that: “(...) the principle of ne bis in idem, as defined in 
European law and in human rights instruments, has revealed itself to be a real legal 
quagmire.” The thorny question of whether the duplication of criminal and 
administrative proceedings and sanctions in a country for the same facts violates ne 
bis in idem is beyond the scope of this paper, since it concerns the national dimension 
of this principle (...) the recent tendency towards convergence, in the matter of ne bis 
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the protection of final decisions that deserve a proceeding that 
concerns the same facts. This principle, is, thus, applied to a 
national dimension. 

Member states base the transnationality (Eser, 2011; Satzger, 
2018; Bése, 2018)” of this principle on the context of the 
ECHR and in particular on art. 4 of the protocol n. 7 ECHR. In 
this regard, the jurisdiction of a single state party within a 
European Union context applies in cases which are governed by 
the law of the Union and fall within the scope of application of 
the law of the Union**. 

The proceedings that open following a parallel development in 
various Member States of the Union both by natural and legal 
persons continues to reach final decisions, i.e. conviction, 


decisions, acquittal for the Member States. 


in idem, at a “pan-European” level, that is to say between the case law of the Court of 
Justice of the EU (art. 50 CFREU) and that of the ECHR (art. 4 Protocol no. 7 
ECHR), along the lines traced by the judgment of the latter Court in A and B v 
Norway, in which the A. comment on the recent judgments of the Luxembourg Court 
in Bpost and Nordzucker, the importance of which is due, above all, to the assertion 
that the scope of the protection of ne bis in idem is the same in all areas of EU law, so 
that the verification of idem requires the identity of the perpetrator and of the material 
facts, regardless of the legal interest protected (traditionally required only in the field 
of competition law: Toshiba (C-17/10); although it is then added that a limitation to 
the principle of ne bis in idem could be justified under Article 52, paragraph 1, of the 
Charter of Nice, therefore in compliance with the principle of proportionality, and 
provided that a series of conditions borrowed from the case law on the ECHR are 
satisfied (...) ECtHR, Ardizzone, Tsonyo Tsonev v. Bulgaria (...)”. 

42CJEU, C-151/20, Nordzucker of 22 March 2022, ECLI:EU:C:2022:203, not 
yet published. C-117/20, Bpost of 22 march 2022, ECLI:EU:C:2022:202, not yet 
published. C-147/22, Kézponti Nyomozo Foétigyészség of 19 October 2023, 
ECLI:EU:C:2023:790, not yet published. 

43CJEU, C-617/10, Akerberg Fransson of 26 February 2013, 
ECLI:EU:C:2013:10, published in electronic reports of the cases, par. 16ss. 
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From the jurisprudential point of view both the CJEU and the 
ECtHR™* have tried to take a position for the prevention of new 
criminal proceedings and the closure of those initiated. As a 
consequence, the relationships between national authorities are 
still unpredictable and not binding. 

Furthemore, the EU Regulation 2017/1939, that concerns the 
implementation of enhanced cooperation on the establishment of 
the European Public Prosecutor's Office (EPPO)* is an 
instrument applicable for the Member States. 

Any kind of uncertainties follow the path of the customary 
international law leading to the prohibition of the bis in idem 
(Colangelo, 2009). 

The UNCAC Convention has limited the states parties to avoid 
and risk prosecution for the same fact according to art. 42, lett. 
5. The OECD Anti-Bribery Convention (Article 4, paragraph 3) 
has not imposed a ban on prosecuting and/or sentencing a 
person for the same conduct for various contracting states, as 
prevention requires the competition jurisdiction of the different 
countries to consult each other on a reciprocal basis upon their 
request. 

The French Court of Cassation stated on 14 March 2018 that: 
“(...) criminal action is exercised by virtue of the principle of territoriality, the 


44ECtHR, Mihalache v. Romania of 8 June 2019. 


45Council Regulation (EU) 2017/1939 of 12 October 2017 implementing 
enhanced cooperation on the establishment of the European Public Prosecutor’s 
Office (‘the EPPO’), OJ L 283, 31.10.2017, p. 1-71 
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ne bis in idem does not assume any preclusive scope, even in the case in 
which the same facts have already given rise to sentences of conviction or 
other decisions by foreign authorities (...) the extensive interpretation of 
territorial jurisdiction in France, does not offer particular protections to 
individuals exposed to multiple criminal proceedings (...) characterises the 
experience of other legal systems which accredit its transnational dimension 
even if the crime was committed on domestic territory (...)’4°. 


In this way, we find a certain harmony with art. 68 of the Dutch 
Penal Code (Vervaele, 2005) and with article no. 5(49) of the 
Canadian Act on the Bribery of Foreign Public Officials and as 
this amended in 2013. 

Accordingly, the Swiss Penal Code according to art. 3, letter. 3 
has imposed the prohibition of prosecution against an active 
subject for the crime prosecuted abroad and after request of the 
Swiss authority, where the final judgment of the foreign court 
and the sanction imposed and executed the conduct, has become 
time-barred. 

The ne bis in idem is not a principle of customary nature and/or 
a contractual obligation, where the absence of an agreement 
with the state of the locus commissi delicti precludes any 
European jurisdiction, that allows the renewal of the judgment 
for the same facts. 

In this spirit, even the double jeopardy clause that was 


established in the Fifth Amendment: 


“(...) prohibits subsequent convictions only by the same sovereign state*’ 
(...) the Constitution of the United States has not adopted the doctrine of ne 


46Cour de Cassation of 1 April 2020, n. 19-83.969, case TSKJ (Nigeria), op. cit. 
47U. S. vs. Villanueva, 408 F.3d 193, 201 (Sth Cir.2005): 
https://casetext.com/case/us-y-villanueva-21 
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bis in idem international** (...) is consistent with the dual-sovereignty 
doctrine, which was developed for cases of double conviction by a state court 
and a federal court (...) dates back to the 1920s and was recently reaffirmed 
by the Supreme Court in the Gamble case (Colangelo, 2018-2019; Hérnle, 
2021)*°, according to which the constitutional prohibition of double jeopardy 
protects individuals from being put in danger twice for the same crime; but if 
there are two sovereign authorities, this means that there are two distinct 
legal systems and consequently two different crimes (...) (Bu, 2022)”. 


Criminal enforcement in the United States, as a cumulative 
problem for convictions and domestic jurisdictions, is part of the 
illicit that has begun for the American authorities against 
companies to feel the need to address, as we have seen in 9 May 
2018 by the Deputy Attorney General Rod J. Rosenstein 
(Rosenstein, 2018), a new DOJ policy on the subject of the 
Coordination of Corporate Resolution Penalties in Parallel with 
Joint Investigations and Proceedings arising from the Same 
Misconduct inserted in the U.S. Attorneys’ Manual at § 1- 
12.100. 

These are not customary rules since the prosecutors of the 
Department of Justice were encouraged to coordinate with 
companies, where federal, state, local, foreign investigative 
authorities avoid the multiple monetary, punitive penalties for 


seizures against the company thus reaching: 


48U.S. vs. Martin, 574 F.2d 1359, 1360 (Sth Cir.1978): 
https://casetext.com/case/united-states-v-martin-31; Bartkus v. Illinois, 359 U.S. 121, 
128 n. 9 (1959): https://supreme.justia.com/cases/federal/us/359/121/; U.S. Court of 
Appeals, U.S. v. Jeong, 624 F.3d 706 (5th Cir.2010): https://casetext.com/case/us-v- 
jeong: “(...) multiple prosecutions for the same conduct in different nations subject to 
the treaty (...)”. 

49US Supreme Court, Gamble v US, No 17- 646, 587 U.S. (2019): 
https://www.supremecourt.gov/opinions/1 8pdf/17-646_d18e.pdf 
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“(...) an equitable result (...) taking into account in any case any financial 
penalties already paid by the entity under investigation, when determining the 
amount of further sanctions (Oded, 2020) (...) the seriousness of the 
corporate offense; the legislative constraints on penalties, monetary penalties 
and/or seizures; the risk of unjustified delays in reaching a final decision; the 
adequacy and timeliness of the information provided by a company and its 
cooperation with the Department (...)°° adequate and at the same time 
proportionate deterrence against corporate misconduct is based on two 
pillars: to a more effective international judicial cooperation and a 
mechanism for equalising sanctions already suffered and still to be imposed 


Ca 


Entering into multi-jurisdictional settlement agreements between 
states and private corporations and between the various 
domestic judicial authorities are experiments of a justice that 
negotiates in a multilateral manner the interstate connection of 
compensation of jurisdictional conflicts, where they fuel an 
extraterritorial expansion in the sphere of application and 
according to domestic laws. 

In this regard, we recall the case of signature of 31 January 2020 
by the Franco-Dutch aerospace giant Airbus SE with the 
authorities of France, the United Kingdom and the USA in the 
face of an accusation that contributed to the creation of a multi- 
year corruption scheme for the marketing of civil and military 
aircraft that pay bribes in China and other countries. 

The company signed a convention “judiciaire d’ intérét public” 
with the French Parquet National Financier (PNF) that 
corresponds to approximately 2.1 billion euros in parallel with 
the DPAs that are signed with the US and British authorities, for 


50Telia Company AB e Keppel Offshore & Marine Ltd (22 December 2017): 
https://www. justice. gov/criminal/criminal-fraud/corporate-enforcement-actions 
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a total amount paid of 3.6 billion euros*!. The Airbus case has 
provided investigations for the team of prosecutors of the French 
PNF, the British SFO, the US DOJ and the Attorney General for 
the District of Columbia. Authorities from various countries 
have put the entity under the authority to monitor, screen, and 
control the Agence francaise anticorruption, Airbus being 
subject to compliance obligations that are established according 
to the Loi Sapin II (Hock, 2020). 

This is an evolution where the changes in progress show various 
truths. Multilateralism and cooperation guarantee an effective 
fight against crimes related to the transnational business such as 
corruption. The ability to effectively dictate and apply the broad 
jurisdictional extension to a global economic arena starting from 
the United States induces other states to update their legislation 
and coordinate to avoid conflicts of a jurisdictional nature by 
distributing the sanctions that are imposed. Thus, the spread of 
negotiated agreements is not the result for many countries of an 
emulative tendency. 

The competitiveness of states towards a substantial portion of a 
rich base of international enforcement in the field of anti- 
corruption is less for influential countries that adopt more 


flexible mechanisms. Thus, it remains only to watch how things 


51Airbus Press online, Airbus Reaches Agreements with French, U.K. and U.S. 
Authorities, 31 January 2020: 
https://www.airbus.com/en/newsroom/press-releases/2020-01-airbus-reaches- 
agreements-with-french-uk-and-us-authorities 
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go, at least for the moment. 


Concluding remarks 

Corporate crimes to a global economy is a reality. Horizontal 
agreements between companies and chains fragment at a global 
level increase the risks of corporate crimes especially in the 
sector of corruption and labor exploitation of a state 
enforcement, where extraterritorial jurisdiction and the principle 
of active personality protect the combination of a classic 
criterion of territoriality by applying domestic rules that 
effectively force the battle against the criminality of 
unscrupulous entrepreneurs. 

Economic interests are so selfish and justifying the reasons of 
domestic jurisdictions’ expansion. Connection fees in various 
countries carry out business/economic activities that are only 
apparently legal. Jurisdictional tendencies run to cross-border 
facts by appealing to links that manipulate the principle of 
territoriality based on state sovereignty. Individual countries 
place rules in deep asymmetries in front of the need to 
harmonize with a legal way at European, international level in 
homogeneous rules that disadvantage companies that come from 
states that do not adopt severe and restrictive disciplines. 

The leading countries of international level exploit spatial rules 


for the purposes of protecting companies to a jurisdiction of a 
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free will with hegemonic temptations of individual states in the 
global arena. The repercussions of a new geopolitics of criminal 
norms (De Vauplane, 2013) represent a current globalization 
where criminal actions and convictions for the same facts and 
against the same subjects at national level put the principle of 
the ne bis in idem as peculiar to not make usable and difficult 
the achievements of the super partes European courts. 

The time has come to call for the efforts of the international 
community to a multilateral agreement of a global nature, where 
the issue of conflicts that is related to the exercise of punitive 
power ensures individuals and companies a predictable degree 
of legal certainty to a hierarchy of jurisdictional claims, where 
conflicts of jurisdiction may arise to multiple states to apply 
criminal laws that respect the ne bis in idem principle to forms 
of sanctions imposed in different forums. 

The relevant instruments for human rights, conventions on 
transnational crime are updated to recognize the right to be 
judged, punished twice for the same act as happens nowadays in 
the European context. The conditions to arrive at the reduction 
of enforcement costs by favoring an effective response to 
corporate crimes avoiding punitive actions as effects caused in 
the accumulation of sanctions are imposed as an idem factum in 
different countries. Thus, punitive actions are less effective and 


acted as an effective response to corporate crimes to avoid 
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punitive actions. A material and temporal connection between 
the courts and a linear application framework that makes 
tolerable the accumulation of various sanctioning tracks respect 
the overall proportionality of a transnational dimension 
cultivated through timely cooperation at global level that 
extends into the measurement phase. 

Punitive proportions do not invoke sanctions and the principle of 
proportionality shows its substantial limits of a procedural canon 
such as ne bis in idem. Thus, the ratio of a guarantee of a 
fundamental right remains where it avoids economic costs in 
relation to facts judged for a person. 

Socio-economic changes are traditional to law and the ratio and 
the contours as a point of arrival are to a balance, where the 
vibrations show a reasonable efficiency and guarantee. As a 
consequence, situations of impunity are avoided. The 
overdeterrence and the legitimate danger of sanctions are 
translated with an intolerable abuse. The now global law can 
effectively guide a logic for society where its transformation 
results and functions as an antidote to excesses of a 
globalization that credibly offers the imperial jurisdiction of a 


hegemony of a space that is limitless and destructured. 
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